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" ... Inasmuch as you have done it unto the least of these my brethren, you have done it
onto me" - Mt. 25:40
The privatization of prisons and of prison services creates an elite of businessmen,
investors, politicians, and government lobbyists who profit from the "prison industrial
complex" so that public accountability is precluded and the democratic process necessary
to assure that the voice of"the least" of our brethren is heard is co-opted. The focus of
this paper is on the real cost of the "prison-industrial-complex" - the diminution of
democracy.

Background
"There are few better measures of the concern a society has for its individual members
and its own well-being than the way it handles criminals. " 1

Attorney General Ramsey Clark, keynote address, American Correctional Association
Conference, Miami Beach, FL, August 20-25, 1967

When Alexis de Tocqueville came to the U.S. in 1831 with Gustave de Beaumont on
behalf of the French government, the official reason for their visit was to tour
American prisons. An American innovation, the "penitentiary," piqued their interest
and wa~ the subject of much commentary in Europe at the time. Although the English
in particular were intrigued by the 18th century British philosopher Jeremy Bentham' s
vision of a "panopticon" and a prison was eventually built in 1842 representing his
ideas, Americans had "no modern prison to visit, no prisoners in the march of reform,
2

to warn them of errors or guide then to the truth. " And so Americans were virtually
unaware of Bentham' s 1791 design for the panopticon which so closely paralleled
their platform of prison reform with its emphasis on the surveillance, segregation and
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employment ofprisoners. Although renown in Europe as signaling a new order in
social reform, Tocqueville's and Beaumont's impression of penitentiaries was
ultimately unfavorable and their observations, while harsh, proved prescient. In New
York and Pennsylvania, they observed prisoners forced to endure hard labor, solitary
confinement and silence in an effort to effect their moral (if not spiritual) reformation.
In other prisons, new inmates were isolated from the rest of the prisoners and were

made to wear hoods in the belief that this was an effective rehabilitative tool.
Tocqueville and Beaumont, writing of these social reformers of the 1830s, warned
that "estimable men" in the U.S. and even Europe had been swept up "in the
monomania of the penitentiary system" and that Americans had become convinced
that prisons were a "remedy for all the evils of society. " 4 In today' s penitentiaries,
however, not even the pretense of rehabilitation survives: in maximum-security
prisons for example, inmates in isolation wear hoods to prevent guards from being
spat upon or bitten and punishment rather than rehabilitation is the rule rather than the
5

exception.

A trial run in prison privatization first took place in the U.S. in the post-Civil War
era (1865-1900) and it proved to be an unsuccessful experiment. Looking for a way to
cut the cost of incarceration and to make a little profit on the side, state legislatures
awarded private contracts to businessmen and the state prison in Frankfort, Kentucky
is the first to have apparently done so. Although later in the century these early efforts
at prison privatization became the norm, the leasing and contracting of prison labor
was the only means by which the state made a profit. And in the south after the Civil
3
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War the practice of leasing was greatly expanded for several reasons. First, the
financial burden from the collapse of the Confederacy created an immediate need to
rebuild the economy and infrastructure (penitentiaries were also devastated in the
Civil War, for example). Another reason convict leasing was greatly expanded is that
with the abolition of slavery, the source of a cheap labor force had been eliminated
and had to be resurrected to replace and rebuild the labor-intensive economy of
Reconstruction. At first, army commanders initiated convict leasing primarily
because the destruction of state penitentiaries required swift action to maintain
control. So the use of the convict lease system in the south, almost exclusively made
up of black men, became a de facto form of slavery but lacked the " ameliorative
features" of it, such as the personal bond of the master-slave relationship. Instead, the
relationship was one of economic exploitation and social distance which eventually
led to widespread brutality. In the first Texas prison to lease convict labor, for
example, confirmation of the horrible mistreatment and overwork of convicts by
private management was still not enough to put the contractors out of business after
382 escapes and 62 deaths were recorded, even though the state assumed control of
some of the operation of the prison.6 Before long, the convict lease arrangement led to
a corrections system rife with abuse and corruption. Public outrage was provoked
when a series of investigations of state prisons revealed that public officials were
bought off by private interests to look the other way as convict laborers suffered from
frequent beatings, malnutrition, overwork and overcrowded conditions. It was the
divergent interests of two groups, however, that brought about the end of the profit
motive as standard practice in prison policy. Business and labor interests complained
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of "unfair competition" in using unpaid convict labor while altruistic prison refonners
stoked the public outrage over prisoner abuse and prison refonns and legislation
ensued. By the turn of the century the first era of prisons for profit had come to an
end. In 1870, a resolution by the National Congress of Penitentiary and Reformatory
Discipline convening in Ohio declared: "Neither in the United States nor in Europe,
as a general thing, has the problem of refonning the criminal yet been resolved"

7

and most criminals left prison "hardened and dangerous." Therefore, the Congress
recommended:
Our aims and our methods need to be changed. [In the first instance,] the
prisoners self-respect should be cultivated to the utmost and every effort made to
~ve back his manhood. [In the second instance] ... Since hope is a more potent
agent than fear, it should be made an ever-present force in the mind of the
prisoners, by a well-devised and skillfully applied system of rewards for good
conduct, industry, and attention to learning. Rewards, more than punishments, are
essential to every good prison system. 8

But these lessons of a hundred years ago have been drowned out by the clamor oftoday's
politicians and citizens calling for tougher measures in dealing with criminals and the
converging interests of free market ideologues. What has endured more than a century
and a halflater is the political rhetoric that resurrects the profit incentive in prison
"reform." Specifically, the argument of these free market ideologues is this: a free market
generates competition in both the public and private sectors conducive to the
construction, operation and/or management of newer and, by implication, better and more
secure prisons, at less cost to taxpayers. The tangible result of this rhetoric is the
emergence of a prison-industrial complex that has a vested interest in perpetuating certain
myths about crime and the criminal class which incites the public passion for punitive

7
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prison reform. An article in The Washington Post that was excerpted from Stephen
Donziger's book The Real War on Crime, astutely outlines "common and -pernicious"

9

myths that politicians and businessmen use to persuade the public and pressure legislators
to allocate an inordinate amount ofthe state's budget on prison spending. A close look at
these myths uncovers the fear that preys on the public imagination and that fuels the "get
tough on criminals" rhetoric.
Myth #1: The crime rate is rising, particularly violent or "street" crime and most
criminals are violent. The fact is the trend over the last twenty years is toward a decrease
in violent crime. Burglary has dropped by 47 percent, robbery by 12 percent and other
"victimizations" declined by 6 percent overall. Murder rates have stayed the same but the
rise in juvenile homicides has show_n a marked increase. Generally, the crime rate is
stable with a trend toward a marginal decrease. And according to the Justice
Department's "Crime in the United States" survey, 86 out of every 100 arrests are for
nonviolent offenses. Of these 14 arrests for violent offenses, eight are for assaults that do
not result in injury such as bar fights and neighborhood altercations. 10
Myth #2: The criminal justice system in the U.S. coddles criminals. The facts are these:
Incarceration rates in the U.S. far outdistance those industrial nations that are its closest
competitors, namely South Africa and the former Soviet Union. While serious crime
decreased 1.42 percent from 1975 to 1985, the prison population exploded from fewer
than 400,000 in 1980 to a current estimate of 1.2 million. Moreover, a RAND
Corporation report found that between 1984 and 1992, more than 1,000 bills calling for
tougher sentences for both felony and misdemeanor violations had been enacted by the

~onziger, Steven. "The Prison-Industrial Complex; What's Really Driving the Rush to Lock •':Em Up." The Washington Post 17 March 1996.
10
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California legislature. The success of the prison guard's union, the California
Correctional Peace Officers Association (C.C.P.O.A), and its president Don Novey
proves the point that fomenting a punitive political environment pays. Of the 44 tough
"anti-crime" bills pushed by the union, 38 of them were enacted into law by the state
legislature under the last three governors. And as the second largest contributor to the last
gubernatorial campaign of former governor Pete Wilson and a major player in support of
the "three-strikes-and-you're-out" law, the political muscle the union exercises in
promoting prison expansion is a force few are willing to challenge. In California, the
Department of Corrections hired 26,000 employees to guard 112,000 new inmates
between 1984 and 1994 while California' s colleges and universities lost 8,000
employees. C.C.P.O.A. and Michael Huffington outspent the California Teacher's
Association- the primary opponents of the "three-strikes" bill- by a ratio of 48 to 1 ($1.2
million to $25,000). As a result of the passing ofProposition 184 (the "three-strikes" law)
in November of 1994, the California Department of Corrections projected that by 2002,
the prison population will increase by 262 percent to 341,420 inmates from a 1980
inmate population of just 22,500. The union has also done well by its members: a
correctional officer in 1996 in California earned an average salary of$55,000 a year
while public school teachers earned $43,000 a year. A decade after " get tough" policies,
public fear of criminals has obviously not abated and the huge increase in incarcerations
has failed to provide the measure of security promised by the proponents of the prison
boom. This alone is reason enough to challenge the prevailing rhetoric that harsh
punishment of criminals serves to allay the public's fear of violent criminals. 11

11
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Myth #3: Incarceration is cost-beneficial to taxpayers. While incarcerating a serial killer
at $1.5 million over his/her lifetime is of enormous benefit to both the public safety and
to taxpaying citizens, incarceration of those for possession of marijuana under the "threestrikes" law is not, as has occurred in California with 192 "offenders:' With private
detention facilities, the pressure to maximize profits by minimizing services is inherent.

In 1995, prisoners rioted at a New York City prison run by Esmor Correctional Services
which resulted in injury to 20 detainees and the closing ofthe prison until the prison
conditions that sparked the riot were corrected. Among the conditions that triggered the
violence were a substandard diet, correctional staff with little or no experience and the
shackling of inmates in leg irons while they met with their lawyers.

12

The prison boom shows no sign of abating. On the contrary, those in both the
private and public sectors are rushing to cash in. It is no wonder that economically
depressed communities try to lure a relatively "recession proof' industry to town, and
that privately traded companies compete to underwrite jail and prison construction with
tax-exempt bonds which do not require voter approval. As the advertisement at a
convention of the American Jail Association proclaimed, "JAILS ARE BIG BUSINESS."

12
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CHAPTER2
Private Prisons: Emerging Issues and Powerful Connections
In The Oxford History of the Prison, Norval Morris outlines the variations among " a new

category of prisons"- private prisons - and three emerging issues in the involvement of the private
sector in the state and/or federal administration of justice through incarceration. One of the variations
among private prisons is the prison in which privatization is limited to the contracting out of a
service by a government to a private company to provide health care, education, and/or counseling
services, for example. Another variation is the prison that is built by a corporation and leased to and

run by the government. But the privatization of the whole facility is a recent variation and
development in the history of the modem prison, whether the government has contracted with a
corporation to run the prison or whether the corporation builds, owns, and runs the enterprise entirely.
It is the latter, the delegation by government to private business, of the power to imprison and use
force to maintain order and prevent escape, and the private prison's economic viability depending on
maintaining or increasing the number of those incarcerated, that alarms groups as diverse as civil
rights organizations and municipal employee unions.

1

An emerging issue responsible for the bulk of the criticism of private prisons is that of cost
savings due to the hiring of inexperienced or deficient staff at low wages and salaries and the
maintenance of inadequate staffmg levels. This single issue is responsible for most of the
documented cases of prisoner and staff abuse (and deaths) and contributed to the closure of
Corrections Corporation of America's prison in Youngstown, Ohio and the relinquishing of
Wackenhut Corrections Corporation's juveniles to the state of Louisiana. In April2000, Wackenhut
Corrections Corporation's ownership and operation of a juvenile detention facility in Jena, Louisiana
resulted in the intervention of the U.S. Justice Department and Wackenhut's subsequent surrender of

9
the detainees to Louisiana after release of the Justice Department's report and threat oflegal action
in the abuse of the boys detained there. Two articles appearing in Harper's and Time magazines in
July 2000, detailed abuse so severe that even the Republican governor, Mike Foster, declared: "The
2

profit motive works well in some places; I don't think it works well in prisons." According to these
articles, in a two-month period, Jena's detainees suffered more than 100 traumatic physical injuries,
the most sensational of which involved an altercation between a 17-year-old with a colostomy bag
and a guard. After the altercation, a nurse at the prison infirmary observed that 5 inches of the boy's
intestines were in the bag and exposed to obvious risk of trauma and infection. Other incidents of
abuse included sexual threats and abuse by other offenders and a nurse who refused to give the boys
3

their medication "if they [the boys] don't act right;.' The Justice Department's report also included
incidents such as the gassing of the boy's dormitories resulting in severe asthmatic reactions and
second-degree chemical bums in at least one of the boys. Staff shortages were cited as responsible for
excessive overtime and lapses in hiring in the report and one security officer was found to have had a
previous record of cruelty to juveniles and aggravated assault. Overall, Wackenhut's foray into the
juvenile justice "market" as demonstrated by their record in Louisiana should give other states pause.
Direct comparisons of incidents of violence, escape and riots between private and public
institutions are problematic, however, since the only maximum security facility owned by a private
company is Corrections Corporation of America's Leavenworth facility which opened in 1992. But
as an Atlantic Monthly article in December 1998 stated, the private prisons of Texas offer "far more
4

violent and surreal" incidents of abuse than those that have been documented elsewhere and worse

1

Morris, Norval and David Rothman, ed. The Oxford History of the Prison New York: Oxford University Press 1998.
Labi, Nadya. "Where The Market Fails." Time 10 July 2000: p.84 _
3
"! Know Why The Cajun Bird Sings." Harper's Magazine July 2000: p.294 Schlosser, Eric. "The Prison-Industrial Complex." The Atlantic Monthly December 1998: p. 65 .
2

...

.......

10
5

ye,t

these incidents have become "almost corrunonplace." The proliferation of these Texas prisons

offers insight into another emerging issue of prison privatization and that is the interstate commerce
in prisoners and trafficking of"bed brokers" in private prisons.
The private prison boom in Texas got its start in 1986 when entrepreneurs recognized an
opportunity to alleviate the horrendous overcrowding in state prisons by housing state irunates in
private prisons while ensuring a "captive market" on which to capitalize. So many private prisons
sprang up throughout the rural communities of Texas that it was like the days of old when wildcatters
dotted the landscape with oil rigs. And, these private prisons had some heavy-hitters underwriting
them, including Allstate, Merrill Lynch, American Express and Shearson Lehman. But then- former
Governor Ann Richards decided that the state should get in on the action and initiated a plan to build
state prisons using convict labor. So by 1991, the state had 10,000 new prison beds - and a glutted
market. To recoup their investment, private operators hired "bed brokers" who recruited prisoners
from out of state. By the mid-1990s, irunates from across the United States were transported by the
thousands to "rent-a-cells" in small Texas towns. So great were the distances these prisoners
traversed, that it compared to the 18th century transport of British convicts to Australia. And, in fact,
the private prison operated by the Bobby Ross group in Newton, Texas became the state of Hawaii 's
third largest prison. 6
One of the most successful of these "bed brokers" was Bobby Ross who had been a sheriff in
Texas and went on to start his own private prison company in 1993, the Bobby Ross Group, based in
Austin, Texas. It quickly became one of the more notorious private-prison companies. In January
1996, nearly 500 Colorado irunates, the majority of whom were sex offenders, were transferred to a
Bobby Ross facility in Karnes County, Texas. A full day passed before state authorities were alerted

s Schlosser, Eric. "The Prison-Industrial Complex." The Atlantic Monthly December 1998: p. 65.
Ibid.

6

11

that two of the inmates had escaped. At another Bobby Ross prison, in Dickens County, Texas the
escalating tensions between inmates from Montana and Hawaii led to rioting and later, a riot over the
poor medical care and quality of food there was met with the warden frring live rounds at the rioting
prisons. In the fallout from this fiasco, the warden was quickly replaced and the state of Montana
cancelled its contract with the Bobby Ross Group -but not before three Montana inmates escaped and
another was killed by an inmate from Hawaii. Montana's investigators also found that inmates waited
for days to be seen by a doctor and they often went hungry. A month later, however, a Texas
inspector for the Texas Commission on Jail Standards awarded the prison the highest possible ratings
and then admitted the next month that he' d received $42,000 a year in compensation as a
"consultant" to the Bobby Ross Group in addition to the salary he received from the state as a prison
inspector. And then the Bobby Ross facility in Newton, Texas went up in flames when eleven
inmates from Hawaii set fire to one of the buildings and released almost 300 inmates. Later, at the
same facility, the inmates rioted again and set afire another building, the prison commissary this time.
In its heyday, however, Bobby Ross boasted of hiring the former FBI director William Sessions as a

"special advisor" to the company. 7
And the largest private prison operator, Corrections Corporation of America (CCA), is
also the most troubled. With a stock price down 98 percent from its peak, and thousands of beds
empty from building prisons on "spec:' their troubles stem from both their financial as well as legal
miscalculations. 8 In August of 1996, two Oregon sex offenders escaped from their Houston (Texas)
facility. Though the facility normally held illegal aliens under contract to the INS, CCA had imported
240 sex offenders from Oregon when faced with an overabundance of empty beds. Unaware that
violent sex offenders resided in what was intended as a minimum-security facility, Texas authorities

7
8
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12
could not even prosecute the sex offenders after they' d been recaptured because running away from a
private prison was not a violation of Texas law. In 1997, however, the Texas legislature passed a bill
that made it illegal for an offender from any state to escape from a private prison and that held the
owners responsible for public expenses stemming from escapes or riots. So far, few states have dealt
with the liability incurred in the interstate commerce ofprisoners. 9 However, the lesson learned from
the Northeast Ohio Correctional Center, CCA's prison in Youngstown, Ohio, has generated great
concern and spurred an effort to evaluate, if not regulate, an industry in which rapid growth and
maximum-security prisoners have proved to be a lethal mix. In a Department of Justice monograph
from the Bureau of Justice Assistance, a report by John Clark on CCA's Youngstown facility is cited

°

as "a sobering illustration of how badly things can go in a contract."1 Constructed in 1996 as a "spec
prison," the Northeast Ohio Correctional Center as it is called, was to house sentenced felons from
the District of Columbia classified no higher than medium-security. However, according to Clark's
1998 report to the Attorney General, maximum-custody inmates from the District were transported to
the facility with the approval of both the District of Columbia and CCA. Within the first 15 months of
operation, the following major incidents occurred:11
•

Seventeen inmates were stabbed and a number of other serious assaults against
inmates and staff took place.

•

Two homicides occurred, including one between inmates in a high-security unit with a
previous history of enmity, resulting in the breach of a number of critical safeguards.

9

•

Six prisoners escaped.

•

Homemade weapons were found.

Schlosser, Eric. "The Prison-Industrial Complex." The Atlantic Monthly December 1998,
Austin, James and Garry Coventry. "Emerging Issues on Privatized Prisons." Bureau of Justice Assistance Monograph
February 2001: NCJ 181249:37.
11
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13
•

Full or partiallockdown was in force for extended periods to prevent further unrest.

As a result of these incidents, CCA was ordered by the U.S. District Court to pay $756,000 in
legal fees toward the preliminary approval of a $1.6 million settlement on behalf of the DC inmates
who claimed that they were abused and denied adequate medical care and not appropriately
separated from other inmates. Not included in this judgment are the costs incurred by CCA and the
District in defending the lawsuit. And the families of those inmates who were killed or died from
other causes at the Youngstown, Ohio facility can sue CCA and the District of Columbia separately.
A multimillion-dollar lawsuit by one family has already been filed against the former District
Director of Corrections, CCA, and the District of Columbia and the FBI has initiated an investigation
into allegations of prisoner abuse by CCA staff.

12

In concluding the chapter "Contemporary Prisons" in The Oxford History of the Prison,
Norval Morris writes:
A major impediment to reducing the use of imprisonment in the United States, and to
bringing its imposition into accord with that of other developed countries, lies in its having
become, over the past two decades, the plaything of politics ...
. . . [T]he public has been misled by a series of political platforms that make unreal
promises of effective crime reduction by means of increased severity of punishment, by
capital punishment, by the lengthening of prison terms, and by false assurances that condign
incarcerative punishment will be imposed on all criminals.
Wars on crime and wars on drugs are regularly declared in powerful rhetoric
promising the enemies surrender. But success never attends these efforts; there is no victory
and no armistice. Instead, a new war is declared, as if the previous war had never taken placeand not even the rhetoric changes .
. . . [I]t is entirely proper to conclude this overview of the U.S. prisons of the past
quarter century by stressing that it is political irresponsibility that has generated the cancerous
13
growth of imprisonment.
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CHAPTER3
Wackenhut Corrections Corporation: How Stealth and Security Built an Enterprise
No wonder that the lure of profit distorts the public discourse while incarceration
rates rise. And increasingly, prison operation and construction is sub-contracted to private
companies that claim to offer 10 to 20 percent cost savings. With more than $250 million
in annual revenues, 50,000 inmates are incarcerated in the 88 prisons that are under
government contract to run them, representing a 20-fold increase in the private prison
population since 1984. Of these twenty-one companies, an examination of the rise of the
two largest is illuminating.

1

A review of the literature in the early 1990s regarding private prisons. in general,
and Wackenhut. in particular, captures the prevailing sociopolitical climate that gave rise
to the positive reception prison privatization found in the mainstream media and even in
academia. Because of the nascent nature of such a promising industry, profiles of the two
leaders in this emerging market, Wackenhut Corrections Corporation (WCC) and
Corrections Corporation of America (CCA) are somewhat limited in scope. However,
two articles in particular illustrate the willingness of the media and others to entertain, if
not embrace, the potential of prison privatization in fixing a broken American criminal
justice system.
The first example of the media rnindset back then is this profile of the Wackenhut
Corporation from Forbes, October 1, 1990. "One of the unfortunate facts of American
life is that crime is rampant," the article began. "But if crime is a growth industry, there
are also a number of companies growing through their efforts to protect us from it. One is
$462 million (sales) Wackenhut Corp ...One high-margined business that Wackenhut has

15
2

targeted for growth is private corrections management," it continued. Similarly, from a
January 30, 1989 article which appeared in Fortune is the following: "The world is a
dangerous place, and George Wackenhut, who once worked for J. Edgar Hoover, knows
it." Continuing, the author states: "Albert Klein, an analyst at Robyns Capital in New
York City, says Wackenhut's additional growth will come from a new division that
3

builds and operates jails in California, Colorado and Texas." By September 1991 ,

Forbes was reporting that: "Crime pays for Florida-based Wackenhut Corp ... Now
Wackenhut is going overseas. In June it signed a deal with Australian corrections
authorities to design, construct and run a 600-bed medium-security prison in the state of
4

New South Wales." And for the academic point ofview, circa 1990, the University of
Connecticut's Charles Logan in Private Prisons Cons and Pros, weighed in with the
following:
... in no area have I found any potential problem with private prisons that is not at
least matched by an identical or closely corresponding problem among prisons
that are run by the government. It is primarily because they are prisons, not
because they are contractual, that private operations face challenges of authority,
legitimacy, procedural justice, accountability, liability, cost, security, safety
corruptibility, and so on. Because they raise no problems that are both unique and
insurmountable, private prisons should be allowed to compete (and cooperate)
with government agencies so that we can discover how best to run prisons that are
5
safe, secure, humane, efficient and just.

While it is impossible to disagree with Michel Foucault's assessment that whether
a prison is public or private, the focus of punishment in the modem penitentiary has been
6

shifted from the prisoner' s body to his soul, with the emergence of private prisons, a
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particularly troubling dimension to punitive punishment is introduced and that is profit.
And so Wackenhut Corrections Corporation's emergence as a major player seems
preordained. As Wackenhut's former director of special investigations, Wayne Black,
7

described the company, Wackenhut is "similar to a private F.B.I." and Wackenhut's
Board of Directors is a very well-connected one. Consisting of former prominent officials
from both the CIA and FBI, it has included even the late CIA chief William Casey who
served as Wackenhut's _ legal counsel in 1980. George Wackenhut, the founder and
president ofWackenhut, is said to have boasted that his agents were ready to "investigate
everyone and anyone who needs investigating."

8

And once a major player like

Wackenhut has established a foothold in the security and private corrections market, it
appears they are prepared to do whatever it takes to stay in the game. An example of
Wackenhut's modus operandi is the case of Charles B. Hamel, the former oil broker and
prominent critic of the Alaskan pipeline company, Alyeska. Alyeska, a consortium
formed by Exxon, Arco, British Petroleum and others, found their plans to expand their
800-mile pipeline in Alaska derailed by leaks to the General Accounting Office (GAO)
and other regulatory agencies which cost them a fortune in fines. In just one case, for
example, at Alyeska's Valdez terminal, the fine assessed for air pollution totaled $30
million. After Hamel's contribution to a report from the GAO on the probability of an
environmentally devastating leak along the pipeline, Alyeska was desperate to discover
(and dry up) Hamel 's source(s) and hired the Wackenhut Corporation to do it.
Wackenhut's involvement, particularly in this case, exposes the zeal with which
Wackenhut pursues its quarry. Whether providing security to a private company or to one

7
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of the federal agencies employing their services, among them the Department of Energy,
the u.s. Nuclear Test site in Nevada, the Strategic Petroleum Reserve or one of the
numerous nuclear power plants, the autonomous and aggressive means by which
Wackenhut operates provides a cautionary tale for those who do business with them.
The tale unfolds as Alyeska and Wackenhut were subpoenaed to tum over all
documents relating to Wackenhut' s undercover surveillance of Hamel who, as the major
government witness for the House Interior and Insular Affairs Committee, was among
those whose testimony ultimately defeated the proposed legislation to drill in Alaska' s
Arctic National Wildlife Refuge. And while Hamel was the main target ofWackenhut's
investigation, he was not the only one. At one point, Wackenhut gave serious
consideration to investigating George Miller (D-Calif), the committee' s chairman for
allegedly receiving "stolen documents" but were dissuaded by their lawyer from the
9

undertaking. Alaskan environmentalists were also investigated for their part in bringing
to light the environmental and safety violations involved in pipeline corrosion and the
serious environmental consequences of the resultant oil spill.

10

After subpoenas were served on Alyeska and the Wackenhut Corporation, the
scope ofWackenhut' s uncover surveillance of Hamel was exposed, and George Miller,
the chairman of the committee, strongly rebuked Wackenhut for using various means
including "illegal" electronic surveillance in which information about Hamel, his family,
his finances, and his environmental activities was obtained, whether or not it was related
to Alyeska or Alyeska employees. Citing "substantial evidence" that Wackenhut
"violated federal and state laws," the committee heard testimony from five Wackenhut
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employees about the elaborate ruse they concocted to set up in order to obtain the names
ofHamel's sources, and in which, in fact, the name of only one Alyeska employee was
obtained. Hamel himself testified that Alyeska, employing Wackenhut's services,
·authorized the "stealing of [his] trash, the monitoring and tapping [of his] telephone calls,
concealing video cameras in hotel rooms, stealing [bis] mail, and illegally obtaining [his]
personal information.,II
For both Alyeska and Wackenhut, the committee's hearing was a public relations
disaster and the scandal effectively derailed, for a time, legislation allowing drilling in the
Arctic National Wildlife Refuge. Wackenhut was investigated by federal and state
authorities in Virginia for possible criminal violations, Wackenhut's director of special
investigations, Wayne Black, was forced to resign and Wackenhut gave serious
consideration to eliminating its special investigative unit entirely.I 2
Wackenhut has suffered other public relations disasters more recently with
Wackenhut Corrections Corporation and after such a favorable press debut in the not-toodistant past, it is ironic that it is the mainstream media, and Forbes in particular, that is
sounding the death knell for future investment in WCC. "Once a Wall Street darling,
Wackenhut, with 48 prisons and 1999 revenues of $438 million, has fallen hard," an
August 7, 2000, Forbes article declared and continued: "This, after all, is the industry that
several years ago said it would do a better job than the public sector: Not only will
taxpayers save a bundle, but they' d teach government sometbing about managing
hooligans. Easier said than done."I 3 The article further described Wackenhut's fall from
corporate grace by detailing the lengths to which Wackenhut had gone to "spin" the bad
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publicity that resulted from the "stabbings, riots and sexual assault indictments at
wackenhut-run lockups." The bad publicity originated from a series of disasters at
wackenhut corrections facilities in Texas, Louisiana, and New Mexico in 1999 and 2000.

In Texas, for example, twelve former Wackenhut employees were indicted on sexual
"-.._

assault charges ranging from rape to sex with female inmates at the state facility they
operated in Austin. In Louisiana, although Wackenhut disputes the allegations as
previously mentioned, Wackenhut surrendered their juvenile corrections facility after
being accused of beating young boys, holding them in isolation for long periods
(resulting in severe and permanent health consequences in at least one young boy)

14

and

for throwing gas grenades into their barracks. And in New Mexico, in 1999, state police
had to quell the rioting of300 inmates in one Wackenhut facility, while another facility
was plagued by stabbings and the death of a prison guard (which Wackenhut blamed on
the state for placing rival gang members in the facility).

15

Wackenhut' s first response to the barrage of bad press was to hire the spin doctor
Michael Sitrick, the man responsible for successfully representing Food Lion in its public
relations' war with ABC and author of the book Spin: How to Turn the Power ofthe
Press to Your Advantage. Other measures Wackenhut took to turn the crisis around
included the hiring of an ombudsman, the creation of an investigative arm and the
addition of security cameras to monitor prison staff At the organizational level,
Wackenhut hired regional vice presidents to oversee those Wackenhut correctional
facilities that fall within their domain.
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In May 2002, Group 4 Faulk, based in Denmark and the second largest security
provider in the world became the "indirect beneficial owner" of the Wackenhut
Corporation's 57 percent ownership interest, which raised their profile in the overseas
market considerably. Contracts to expand or build prisons in New Zealand, Australia,
.......

Great Britain and South Africa are either in the works or presently underway.

17

The result of all the bad publicity has taken its toll though, especially as the
political climate seems to be changing and voters are pressuring elected officials to spend
less on prisons and more on education. With the crime rate falling, the trend is away from
incarceration for non-violent (mostly drug) offenders. Even as revenues fall and expenses
rise, however, Wackenhut CEO George Zoley sees the answer to Wackenhut's future
growth in higher-security prisons, which pay more per prisoner, $44.58 per inmate per
diem, as opposed to $38.43 per inmate per diem.18 But as 60 percent of the cost of
running a prison is labor, and as the two industry leaders come under attack for hiring
substandard personnel, especially poorly-trained guards, high security prisons, which are
more expensive to build and operate, do not seem to be the answer to falling revenue.19
However, as the following table illustrates, Corrections Corporation of America and
Wackenhut remain the major players in private prisons and together represent almost
75 percent of the domestic market alone. They are forces to be reckoned with.
17
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CHAPTER4
Corrections Corporation of America: Big and Bold and Number 1
What Wackenhut Corrections Corporation accomplished through stealth and
diversification in becoming the second largest private prison company, Corrections Corporation
of America accomplished through bold risk-taking and high-profile marketing to become the
nation's largest private prison company. Founded in 1983 by Thomas Beasley and Doctor R.
Crants, both Nashville businessmen with little experience in corrections, Beasley's strategy for
promoting prison privatization was direct: " You just sell it like you were selling cars, or real
estate, or hamburgers." 1 And as with Wackenhut, carefully cultivated connections have kept the
company' s profile high. Billing itself as the "industry leader in promulgating the benefits of
privatization of prisons and other correction and detention facilities"2 in an annual report, CCA
also boasts of hiring registered lobbyists to promote legislation conducive to the privatization of
correctional facilities.
After recruiting a former Virginia Department of Correction's director to run CCA and
before it had even completed building a facility there, CCA was awarded a contract in 1984 to
accept its first Texas inmates. And though the inmates were housed in rented motel rooms while
the CCA facility was completed and a number of inmates escaped by pushing the air
conditioning units out of the wall, the race was on to procure more and more prison beds and to
beat their closest rival, Wackenhut. So, in 1985, Thomas Beasley approached his good friend, the
governor of Tennessee, Lamar Alexander, with a proposal: for $250 million, CCA would buy
Tennessee's entire prison system. With the support of the speaker of the Tennessee House, Ned

1

2
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R. McWherter, and Lamar Alexander's wife, Honey, who were among CCA's early investors
(and between them owned 1. 5 percent of CCA stock before selling their shares to avoid a
conflict of interest), the proposal's chance for success seemed promising. But the Democratic
majority in the legislature blocked it. Over the next decade CCA grew rapidly to become the
sixth largest prison system in the U.S., but never lost sight of their intent to take over all of
Tennessee's prisons. So, to that end, executi_ves in CCA forged personal and financial bonds with
both political parties, and by the spring of 1997, CCA's allies in the Tennessee legislature once
again pushed for privatizing Tennessee's prisons. With Crant's claim that CCA could save the
state of Tennessee up to $100 million by letting CCA run prisons, and with a lack of specifics on
how he would accomplish this savings, the CEO of Wackenhut Corrections Corporation, George
Zoley, cried foul. Arguing that turning Tennessee's entire prison system over to a single
company would create a private monopoly from a state one, he hired the law firm of the former
U.S. senator Howard Baker to lobby on behalf ofWackenhut's getting a piece of the pie. 3
By February 1998, legislation allowing both CCA and Wackenhut to bid on state
contracts in which control of as much as 70 percent ofTennessee's imnate population would be
shifted to them, seemed on track and headed for success. But it never came before the legislature
for a vote. On April20, 1998, CCA announced plans for such a complex corporate restructuring
that Wall Street analysts began to question the company's financial health. Over the next several
days after the announcement, CCA's stock plummeted, declining in value by 25 percent. In May,
at an annual shareholder' s meeting, Crants blamed the stock's plunge on a single broker who had
sold 640,000 shares. But a crucial bit of information was kept from the shareholders: Crants
himself had sold 200,000 shares of his CCA stock just weeks before the announcement of the
corporate restructuring. By selling his stock on March 2, he had avoided a $2.5 million loss.
3
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Though he declined to comment, the attorneys who have filed civil lawsuits on behalf of CCA
shareholders will not be inclined to let him hold his silence, particularly regarding his timing.4
And with demand for prison beds down and CCA stock tanking, an angry board ousted
Doctor Crants and replaced him with former Tennessee finance director John D. Ferguson in the
summer of2000. But Ferguson admits that with all "the distrust out there about the company,"5 it
won't be an easy task to woo back investors. And for this, Crants is held solely responsible.
Though still declining to be interviewed in September 2000, it was Crants who reorganized CCA
into a real estate investment trust in 1997, changing the company name to Prison Realty.
Construction was financed through the sale ofREIT shares, which would then pay shareholders
dividends from operations. Crant's REIT, now named Prison Realty, turned around and leased its
facilities to a separate CCA subsidiary. And though Wackenhut also embraced the idea ofREIT
shares, it did not build prisons on spec. With demand for prison beds at an all-time low and with
Prison Realty stuck with 12,000 empty beds, investors in Prison Realty are not going to recoup
their losses. But Ferguson's plans for dismantling the REIT and merging Prison Realty into the
old CCA is supported by market analyst James Macdonald with First Analysis Corporation and
he predicted CCA' s "return to profitability" 6 as likely to happen as early as 2001. Looking
ahead, both CCA/Prison Realty and Wackenhut Corrections Corporation have targeted new
markets and even some critics of the private prison industry are optimistic that by targeting
federal contracts, Prison Realty, in particular, and private prisons in general, are likely to survive.
7

Although Business Week notes that the industry's heyday " may already be history" it cites the
research of University of North Florida criminologist Michael Hallet as stating that private
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prisons serve a need even if their early promise of taking over troubled public facilities has not
been realized.
It appears, however, that despite the growth of private prisons, the backlash has begun. In

an America article in November 2000, George Anderson wrote that some states, "alarmed by
situations like those at facilities at Louisiana, Ohio and elsewhere, are becoming more aware of
8

the pitfalls involved in contractual agreements with private prisons. " Consequently, greater
scrutiny and stricter accountability are the result and the example of North Carolina is cited as
representing the more cautious tack those contracting with private prison companies are now
taking. As indicated by the research of Judith Greene, an independent researcher and policy
analyst on privatization (and formerly a senior fellow with the Center on Crime, Communities
and Culture in New York), North Carolina's example may portend the way of things to come for
CCA. Ending their contractual agreement with CCA for the operation of two facilities CCA had
built, North Carolina stipulated that two conditions be met if the CCA contract was to be
renewed. The first stipulation was that CCA provide single cells for inmates and not double up
inmates, which is more financially profitable for CCA. A second stipulation was that CCA would
owe North Carolina for the salaries and benefit costs accrued when essential staff positions
became vacant and were not filled in a reasonable amount of time. As a consequence, North
Carolina withheld close to a million dollars over the course of CCA's year-long operation of
their two prisons for not filling vacancies in education and security in a timely manner and for
lack of services related to inadequate work assignments for inmates. As Judith Greene states:
"The state was smart in making contracts for private management of the prisons separate from
the contracts for the lease of the facilities, so that if the pilot program didn't work out, it
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9

wouldn't have to withdraw its prisoners." As could have been the case, North Carolina didn't
have to scramble for alternative prison space elsewhere and with contractual foresight, is able to
run the prison itself under a lease agreement with CCA.
As many have already written, the growth rate of prisons, private or public, is not going
to change until there is a substantial change in the political climate responsible for driving the
incarceration rates higher and in sentencing policies, in particular. As Marc Mauer has observed:
The prison system has become our response to the societal and economic problems of
poor people - especially in minority communities. But this sort of response does not
look beyond incarceration as an answer. Far better would be a response focused on
making investments that strengthen families and communities. These, however, are not
the kinds of investments calculated to increase the profits of private prison companies. 10

9
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CHAPTERS
The Hall of Shame
Charles Thomas was known as the "guru" of prison privatization proponents for both
his scholarship of twenty years as a tenured criminology professor and as director of the
University of Florida's Private Corrections Project and through his work as a paid consultant
for the Correctional Privatization Commission. With his colleague Charles Logan, an
associate professor of sociology at the University of Connecticut and (co)author of a body of
widely referenced pro-privatization literature, they became even better known when they
rebutted a GAO report released in 1996 which they pronounced flawed for failing to
adequately assess the research, including their own, which they claimed showed that the cost
savings of privately-run prisons were 15 percent as opposed to the marginal to negligible
savings the GAO report found when comparing prisons which were publicly managed with
those that were privately managed. Thomas' influence, in particular, had such impact
because stock market analysts considered his reports on the private prison companies the
"industry standard."

1

But in 1997, Charles Thomas ' acceptance of a seat on the board of directors of
CCA/Prison Realty Trust that paid $12,000 per year with stock options caught the attention
of Ken Kopczynski, a lobbyist for the Police Benevolent Association in Florida, who charged
that Thomas' position as a $50 an hour consultant to Florida's Correctional Privatization
Commission was not only a conflict of interest but unethical and a violation of state law as
well. 2 By October 1999, the Florida Ethics Commission and Charles Thomas agreed that he
would pay a record $20,000 fine for the conflict of interest and for violating state law in
collecting a $3 million consulting fee from several private prison companies in which he
1

2
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owned stock while working for the commission. The Correctional Privatization Commission
bad awarded and managed the contracts of the five prisons owned and operated by
Wackenhut Corrections and CCA in Florida and were the two private prison companies from
whose largesse Thomas so handsomely benefited. 3 Thomas was hardly contrite, however,
either then in 1999 when he was forced to retire from the University of Florida in August, or
later in May 2000, when employed by CCA as a spokesman to defend them against charges
by a separate state agency that the private prison company had been overpaid by the
Correctional Privatization Commission after the commission negotiated a new contract with
CCA in fiscal year 1998-1999 in which their payments were upped by nearly $400,000.
Charles Thomas countered that the complaint had been brought by "bean counters" at the
state agency that had found the payments to CCA by the commission " excessive" and that
the high quality of the educational and rehabilitative programs at the CCA facility in question
was worth the investment because of the potential reduction in recidivism rates.
"Recidivism ... is a costly event. And when you can prevent it, that's a major, major
opportunity for cost savings," he claimed. 4
The non-partisan agency that monitored the commission, the Office ofProgram
Analysis and Government Accountability, disagreed, however, and found that the
commission for which Thomas had once been a consultant had not only failed to hold CCA
to the state-mandated goal of7 percent cost savings, but as the chieflegislative analyst for
the agency, Byron Brown, asserted: "I think [the commission] did not put saving the state
money as their primary goal. " 5
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Once again, Ken Kopczynski, the same lobbyist for the Police Benevolent
Association who filed the ethics complaint against Thomas, used this as another example of
evidence that the commission is too cozy with the private prison industry. And, once again,
ethics charges were filed - this time against C. Mark Hodges, executive director of the
Florida Correctional Privatization Commission. 6
In January 2002, the Florida Commission on Ethics found probable cause to pursue
ethics charges against Hodges and charged that Hodges appeared to have personally profited
from his position and had earned $150,000 from prison consulting contracts with public
entities between 1995 and 2002. Hodges gave up the contracts and then resigned from the
state agency where he had worked for ten years although heclaimed that his resignation was
not prompted by the ethics charges against him. 7
In an editorial in the St. Petersburg Times, the ethics charges against both Thomas

and Hodges were reviewed and the recommendation that the Privatization Commission be
abolished by the Florida Corrections Commission, an oversight agency charged with the
welfare of Florida's prisoners, was discussed. The oversight panel's executive director, John
Fuller, said that the commission was not doing their job. But the chair of the Florida House
Corrections Committee, Rep. Allen Trovillion, R-Winter Park, was far more critical ofthe
current management of the state Department of Corrections and claimed that private prisons
did a far better job than state-run prisons in the areas of education and job training. The
editorial concluded that while Trovillion's claim may be true, it's mostly because the
Legislature had been "stingier" toward public prisons and while political grandstanding may
generate "tough on crime" headlines, "it is terribly penny-wise and pound-foolish."~
6

Ibid.
"Director of Private Prisons Oversight Panel Resigns." St. Petersburg Times. 13 Apr 2002: B3.
8
"Private Prison Problems Series: Editorials." The St. Petersburg Times. 27 Oct 2000: !SA.
7

---~~------

~

30
CONCLUSION
While some public prisons are notorious for the degradation and violence in them,
private prisons are not always responsive to outside inquiry nor are they held publicly
accountable for the conditions that promulgate violence and abuse in them until the violence
reaches such a critical point that the Justice Department intervenes and shuts them down as
demonstrated by Corrections Corporation of America in Youngstown, Ohio, for example,
and Wackenhut in Jena, Louisiana.
As the influence of the major players in private prisons expands, and as the growing
prison population becomes disenfranchised by "three-strikes-and-you're-out" laws,
participation in the political process is left to an elite that is too often governed by greed and
the sort of self-interest that precludes the expression of basic democratic principles and the
fair representation of all citizens. When too few of us have access to vote, or to even hold
political office, we diminish and defame the principles that inspire the best in our public
servants and in ourselves.
And if we fail to see in ourselves the poor, the drug-addicted, the mentally-ill or the
illiterate that make up the majority of those imprisoned, we have failed to live up to the
principles that brought many of us to these shores.
Alexis de Tocquevilles' travels in America left us with this legacy to uphold:
I sought the greatness and genius of America in her commodious harbors and her
ample rivers- and it was not there ... in her fertile fields and boundless forests- and
it was not there ... in her rich mines and her vast world commerce - and it was not
there ... in her democratic Congress and her matchless Constitution- and it was not
there. Not until I went into the churches of America and heard her pulpits flame with
righteousness did I understand the secret ofher genius and power. America is great
because she is good, and if America ever ceases to be good, America will cease to be
great. 1

1
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CHARLES W. THOMAS ,
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·'
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FINAL ORDER AND PUBLIC REPORT

The State of Florida Commission on Ethics , meeting in public session on
l:nursday ,

October 21 ,

1999 ,

:aw and

Recommended

Order

adopted t he Amended Joint Stipulation of Fact ,
entered

into

:Ommission and the Respondent in this matter,
l:hese complaints ,

the

between

Advocate

for

the

who at the times material to

directed the Private Corrections Project as a professor at

I

:he ·university of Florida ,

and was also an . OFs· employee providing consulting

1

:ervice·s

to the -correctional Privatization ·comrnission.

:he Stipulation ,

In ·a ccordance with

which is attached hereto and incorporated by reference , the

:Ornmission finds that the Respondent violated Section 112 . 313 ( 7) (a) , Florida
latutes ,

by

having

:ompanies ,

or companies

:onflicted with his
:hrough 'his
?iola t ed

contractual

relationships

with

corrections

related to the private corrections industry ,

duty

to objectively evaluate

the corrections

research wit-h ·the University of 'Florida .

s-ection

private

112.31-3- (7 ·) (a)- ,

-Fl-o-rida

which

industry

The Responden·t

·st·atut·es, -by ..having

also

co-r1t·ractua·l

tel-at ion-ship-s with companie-s that -were regul-ated by , or doing bu-sine-s-s -wi t ·h ,
the Correctional

Privatization

Commission ,

and which

impeded the full

and

~ithful discharge of his public duties or created a continuing or frequently
recurring

confl ict

between

his

private

in

3ts

and his duties

with t he
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tional

Privatization

Commission.

Further ,

Page 2 of 2

the

Respondent

violated

·on 112.313(7) (a) , Florida Statutes , by having a contractual relationship

~1

.~ll

.rll

..

a company related to the private corrections industry , which conflicted
hiS duty to objectively evaluate the corrections industry through his

~~rch

with the University.

For ·these ·three vio1ations , ·the ··c-ommission ·hereby recommends "that the
!sparidemt -pay a civil -perra·lty ··af -$20-, 000.

ORDERED by the State of Florida Commission on Ethics this 21st day of
;tober , 1999.

Date

Peter M. Dunbar
-chai-r
Dr. Charles W. Thomas , Respondent
¥irlindia Doss.r -Com..rnission. Advocate
Mr. Ken Kopczynski , Complainant
-Mr. -Hal Johnson-r }\t torney for Complainant
Ms-~

~-- ~--------
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The 2002 Florida Statutes
Title XLVII
CRIMINAL PROCEDURE AND
CORRECTIONS

Chapter 957
CORRECTIONAL PRIVATIZATION
COMMISSION
CHAPTER957

View Entire
Chapter

CORRECTIONAL PRIVATIZATION COMMISSION

957.01 Short title.
957 .02 Definitions.
957.03 Correctional Privatization Commission.
957.04 Contract requirements.
957.05 Requirements for contractors operating private correctional facilities .
957.06 Powers and duties not delegable to contractor.
957.07 Cost-saving requirements.
957 .08 Capacity requirements .
957.09 Applicability of chapter to other provisions of law.
957.11 Evaluation of costs and benefits of contracts.
957.12 Prohibition on contact.
957.125 Correctional facilities for youthful offenders.
957.13 Background checks.
957.14 Contract termination and control of a correctional facility by the department.
957.15 Funding of contracts for operation, maintenance, and lease-purchase of private
correctional facilities.
957.16 Expanding capacity.
957.01 Short title.--This chapter may be cited as the "Correctional Privatization
Commission Act."
History.--s. 40, ch. 93-406 .
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957.02 Definitions.--As used in this chapter:
(1) "Commission" means the Correctional Privatization Commission.
(2) "Department" means the Department of Corrections.

History.--s. 40, ch. 93-406.
957.03 Correctional Privatization Commission.-(1) COMMISSION.--The Correctional Privatization Commission is created for the purpose of
entering into contracts with contractors for the designing, financing, acquiring, leasing,
constructing, and operating of private correctional facilities. For administrative purposes, the
commission is created within the Department of Management Services. The commission may
enter into contracts with contractors for the designing, financing, acquiring, leasing, and
constructing of private juvenile commitment facilities.
(2) MEMBERS; QUALIFICATIONS.--The commission shall consist of five members appointed
by the Governor, none of whom may be an employee of the Department of Corrections or the
Department of Juvenile Justice, one of whom must be a minority person as defined in s.
288.703(3), and four of whom must be employed by the private sector. A commissioner may
not have been an employee or a contract vendor of or a consultant to the department or the
Department of Juvenile Justice, or an employee or a contract vendor of or a consultant to a
bidder, for 2 years prior to appointment to the commission and may not become an employee
or a contract vendor of or a consultant to the department or the Department of Juvenile
Justice, or an employee or a contract vendor of or a consultant to a bidder, for 2 years
following the termination of the appointment to the commission.
(3) TERMS, ORGANIZATION, AND MEETINGS.-(a) The term of office for a member of the commission is 4 years.
(b) A vacancy shall be filled in the same manner as the original appointment and shall be for
the remainder of the unexpired term only.
(c) The Governor shall appoint from among the members a chair and a vice chair for terms
of 2 years each .
(d) Members of the commission shall serve without compensation but are entitled to
reimbursement for per diem and travel expenses pursuant to s. 112.061.
(e) The commission may employ an executive director and such staff as is necessary, within
the limits of legislative appropriation. The commission may retain such consultants as it
deems necessary to accomplish its mission. Neither the executive director nor any consultant
retained by the commission may have been an employee or a contract vendor of or a
consultant to the department or the Department of Juvenile Justice, or an employee or a
contract vendor of or a consultant to a bidder, for 2 years prior to employment with the
commission and may not become an employee or a contract vendor of or a consultant to the
department or the Department of Juvenile Justice, or an employee or a contract vendor of or
a consultant to a bidder, for 2 years following termination of employment with the
commission.
(f) The commission shall meet upon the call of the chair or a majority of the members of the
commission. A majority of the members of the commission constitutes a quorum.

(g) In accordance with all provisions of law, the commission may lease such office space as is
necessary, within the limits of legislative appropriation.
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(4) DUTIES. -(a) The commission shall enter into a contract or contracts with one contractor per facility for
the designing, acquiring, financing, leasing, constructing, and operating of that facility or, if
specifically authorized by the Legislature, separately contract for any such services. The
commission shall not enter into any contract to design, acquire, finance, lease, construct, or
operate more than two private correctional facilities without specific legislative authorization.
(b) In its request for proposals, the commission shall invite innovation and shall not require
use of prototype designs of state correctional facilities specified or designed by or for the
department or of state juvenile facilities specified or designed by or for the Department of
Juvenile Justice. The commission shall not require the use of any prototype design that
specially advantages any contractor.
(c) The commission must report to the Speaker of the House of Representatives and the
President of the Senate by December 1 each year on the status and effectiveness of the
facilities under its management. Each report must also include a comparison of recidivism
rates for inmates of private correctional facilities to the recidivism rates for inmates of
comparable facilities managed by the department.
(5) ADOPTION OF RULES .--The commission may adopt rules necessary to carry out its
contracting and monitoring duties provided under this chapter.
(6) SUPPORT BY DEPARTMENT OF MANAGEMENT SERVICES.--The commission shall be a
separate budget entity, and the executive director shall be its chief administrative officer. The
Department of Management Services shall provide administrative support and service to the
commission to the extent requested by the executive director. The commission and Its staff
are not subject to control, supervision, or direction by the Department of Management
Services in any manner, including, but not limited to, personnel, purchasing, and budgetary
matters, except to the extent as provided in chapters 110, 216, 255, 282, and 287 for
agencies of the executive branch. The executive director may designate a maximum of two
policymaklng or managerial positions as being exempt from the Career Service System. These
two positions may be provided for as members of the Senior Management Service.
History.--s. 40, ch. 93-406; s. 1, ch . 94- 148; s. 55, ch . 96-312; s. 21, ch. 96-422; s. 26, ch .

97-296.
957.04 Contract requirements.--

(1) A contract entered into under this chapter for the operation of private correctional
facilities shall maximize the cost savings of such facilities and shall:
(a) Be negotiated with the firm found most qualified. However, a contract for private
correctional services may not be entered into by the commission unless the commission
determines that the contractor has demonstrated that it has:
1. The qualifications, experience, and management personnel necessary to carry out the
terms of the contract.

2. The ability to expedite the siting, design, and construction of correctional facilities .
3. The ability to comply with applicable laws, court orders, and national correctional
standards.
(b) Indemnify the state and the department, including their officials and agents, against any
and all liability, including, but not limited to, civil rights liability. Proof of satisfactory
insurance is required in an amount to be determined by the commission, following
consultation with the Division of Risk Management of the Department of Insurance. Not less
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than 30 days prior to the release of each request for proposals by the commission, the
commission shall request the written recommendation of the division regarding
indemnification of the state and the department under this paragraph. Within 15 days after
such request, the division shall provide a written recommendation to the commission
regarding the amount and manner of such indemnification. The commission shall adopt the
division 's recommendation unless, based on substantial competent evidence, the commission
determines a different amount and manner of indemnification is sufficient.
(c) Require that the contractor seek, obtain, and maintain accreditation by the American
correctional Association for the facility under that contract. Compliance with amendments to
the accreditation standards of the association is required upon the approval of such
amendments by the commission.
(d) Require that the proposed facilities and the management plans for the inmates meet
applicable American Correctional Association standards and the requirements of all applicable
court orders and state law.
(e) Establish operations standards for correctional facilities subject to the contract. The
commission may waive any rule, policy, or procedure of the department related to the
operations standards of correctional facilities that are inconsistent with the mission of the
commission to establish cost-effective, privately operated correctional facilities.
(f) Require the contractor to be responsible for a range of dental, medical, and psychological
services; diet; education; and work programs at least equal to those provided by the
department in comparable facilities. The work and education programs must be designed to
reduce recidivism, and include opportunities to participate in such work programs as
authorized pursuant to s. 946.523.

(g) Require the selection and appointment of a full-time contract monitor. The contract
monitor shall be appointed and supervised by the commission. The contractor is required to
reimburse the commission for the salary and expenses of the contract monitor. It is the
obligation of the contractor to provide suitable office space for the contract monitor at the
correctional facility. The contract monitor shall have unlimited access to the correctional
facility.
(h) Be for a period of 3 years and may be renewed for successive 2-year periods thereafter.
However, the state is not obligated for any payments to the contractor beyond current annual
appropriations.
(2) Each contract entered into for the design and construction of a private correctional facility
or juvenile commitment facility must include :
(a) Notwithstanding any provision of chapter 255 to the contrary, a specific provision
authorizing the use of tax-exempt financing through the issuance of tax-exempt bonds,
certificates of participation, lease-purchase agreements, or other tax-exempt financing
methods. Pursuant to s. 255.25, approval is hereby provided for the lease-purchase of up to
two private correctional facilities and any other facility authorized by the General
Appropriations Act.
(b) A specific provision requiring the design and construction of the proposed facilities to
meet the applicable standards of the American Correctional Association and the requirements
of all applicable court orders and state law.
(c) A specific provision requiring the contractor, and not the commission, to obtain the
financing required to design and construct the private correctional facility or juvenile
commitment facility built under this chapter.
(d) A specific provision stating that the state is not obligated for any payments that exceed
the amount of the current annual appropriation.
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(3)(a) Each contract for the designing, financing, acquiring, leasing, constructing, and
operating of a private correctional facility shall be subject to ss. 255.2502 and 255.2503.
(b) Each contract for the designing, financing, acquiring, leasing, and constructing of a
private juvenile commitment facility shall be subject toss. 255.2502 and 255.2503.
(4) A contract entered into under this chapter does not accord third-party beneficiary status
to any inmate or juvenile offender or to any member of the general public.
(5) Each contract entered into by the commission must include substantial minority
participation unless demonstrated by evidence, after a good faith effort, as impractical and
must also include any other requirements the commission considers necessary and
appropriate for carrying out the purposes of this chapter.
(6) Notwithstanding s. 253.025(7), the Board of Trustees of the Internal Improvement Trust
Fund need not approve a lease-purchase agreement negotiated by the commission if the
commission finds that there is a need to expedite the lease-purchase.
(7)(a) Notwithstanding s. 253.025 or s. 287.057, whenever the commission finds it to be in
the best interest of timely site acquisition, it may contract without the need for competitive
selection with one or more appraisers whose names are contained on the list of approved
appraisers maintained by the Division of State Lands of the Department of Environmental
Protection in accordance with s. 253.025(6)(b). In those instances when the commission
directly contracts for appraisal services, it shall also contract with an approved appraiser who
is not employed by the same appraisal firm for review services.
(b) Notwithstanding s. 253.025(6), the commission may negotiate and enter into leasepurchase agreements before an appraisal is obtained. Any such agreement must state that
the final purchase price cannot exceed the maximum value allowed by law.
(8) Buildings and other improvements to real property which are financed under paragraph
(2)(a) and which are leased to the Correctional Privatization Commission are considered to be
owned by the Correctional Privatization Commission for the purposes of this section whereby
the terms of the lease, the buildings, and other improvements will become the property of the
state at the expiration of the lease. For any facility that is bid and built under the authority of
requests for proposals made by the Correctional Privatization Commission between December
1993 and October 1994 and that is operated by a private vendor, a payment in lieu of taxes,
from funds appropriated for the Correctional Privatization Commission, shall be paid until the
expiration of the lease to local taxing authorities in the local government in which the facility
is located in an amount equal to the ad valorem taxes assessed by counties, municipalities,
school districts, and special districts.
History.--s. 40, ch. 93-406; s. 2, ch. 94-148; s. 56, ch. 96-312; s. 13, ch . 96-420; s. 22, ch.
96-422; s. 124, ch. 99-3; s. 26, ch . 99-4; s. 6, ch. 99-271; s. 12, ch. 2001-242.
957.05 Requirements for contractors operating private correctional facilities.-(1) Each contractor entering into a contract under this chapter is liable in tort with respect to
the care and custody of inmates under its supervision and for any breach of contract.
Sovereign immunity may not be raised by a contractor, or the insurer of that contractor on
the contractor's behalf, as a defense in any action arising out of the performance of any
contract entered into under this chapter or as a defense in tort, or any other application, with
respect to the care and custody of inmates under the contractor's supervision and for any
breach of contract.
(2)(a) The training requirements, including inservice training requirements, for employees of
a contractor that assumes the responsibility for the operation and maintenance of a private
correctional facility must meet or exceed the requirements for similar employees of the
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department or the training requirements mandated for accreditation by the American
correctional Association, whichever of those requirements are the more demanding. All
employee training expenses are the responsibility of the contractor.
(b) Employees of a contractor who are responsible for the supervision of inmates shall have
the same legal authority to rely on nondeadly and deadly force as do similar employees of the
department.
(3) Any contractor or person employed by a contractor operating a correctional or detention
facility pursuant to a contract executed under this chapter shall be exempt from the
requirements of chapter 493, relating to licensure of private investigators and security
officers.
History.--s. 40, ch. 93-406; s. 57, ch. 96-312.
957.06 Powers and duties not delegable to contractor. --A contract entered into under
this chapter does not authorize, allow, or imply a delegation of authority to the contractor to:
{1) Make a final determination on the custody classification of an inmate. The contractor may
submit a recommendation for a custody change on an inmate; however, any recommendation
made shall be in compliance with the department's custody classification system.
(2) Choose the facility to which an inmate is initially assigned or subsequently transferred.
The contractor may request, in writing, that an inmate be transferred to a facility operated by
the department. The commission, the contractor, and a representative of the department
shall develop and implement a cooperative agreement for transferring inmates between a
correctional facility operated by the department and a private correctional facility. The
department, the commission, and the contractor must comply with the cooperative
agreement.
(3) Develop or adopt disciplinary rules or penalties that differ from the disciplinary rules and
penalties that apply to inmates housed in correctional facilities operated by the department.
(4) Make a final determination on a disciplinary action that affects the liberty of an inmate.
The contractor may remove an inmate from the general prison population during an
emergency, before final resolution of a disciplinary hearing, or In response to an inmate's
request for assigned housing in protective custody.
(5) Make a decision that affects the sentence imposed upon or the time served by an inmate,
including a decision to award, deny, or forfeit gain-time.
(6) Make recommendations to the Parole Commission with respect to the denial or granting
of parole, control release, conditional release, or conditional medical release. However, the
contractor may submit written reports to the Parole Commission and must respond to a
written request by the Parole Commission for information.
(7) Develop and implement requirements that inmates engage in any type of work, except to
the extent that those requirements are accepted by the commission.
(8) Determine inmate eligibility for any form of conditional, temporary, or permanent release
from a correctional facility.
History.--s. 40, ch . 93-406; s. 3, ch. 94-148; s. 49, ch. 95-283.
957.07 Cost-saving requirements.-(1) The commission may not enter into a contract or series of contracts unless the
commission determines that the contract or series of contracts in total for the facility will
result in a cost savings to the state of at least 7 percent over the public provision of a similar
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facility. Such cost savings as determined by the commission must be based upon the actual
costs associated with the construction and operation of similar facilities or services as
determined by the Department of Corrections and certified by the Auditor General. The
Department of Corrections shall calculate all of the cost components that determine the
inmate per diem in correctional facilities of a substantially similar size, type, and location that
are operated by the department, including administrative costs associated with central
administration. Services that are provided to the department by other governmental agencies
at no direct cost to the department shall be assigned an equivalent cost and included in the
per diem.
(2) Reasonable projections of payments of any kind to the state or any political subdivision
thereof for which the private entity would be liable because of its status as private rather than
a public entity, including, but not limited to, corporate income and sales tax payments, shall
be included as cost savings in all such determinations. In addition, the costs associated with
the appointment and activities of each contract monitor shall be included in such
determination.
(3) In counties where the Department of Corrections pays its employees a competitive area
differential, the cost for the public provision of a similar correctional facility may include the
competitive area differential paid by the department.
(4) The Department of Corrections shall provide a report detailing the state cost to design,
finance, acquire, lease, construct, and operate a facility similar to the private correctional
facility on a per diem basis. This report shall be provided to the Auditor General in sufficient
time that it may be certified to the commission to be included in the request for proposals.
(S)(a) By February 1, 2002, and each year thereafter, the Prison Per-Diem Workgroup shall
develop consensus per diem rates to be used when determining per diem rates of privately
operated prisons. The Office of Program Policy Analysis and Government Accountability, the
Office of the Auditor General, and the staffs of the appropriations committees of both the
Senate and the House of Representatives are the principals of the workgroup . The workgroup
may consult with other experts to assist in the development of the consensus per diem rates.
All meetings of the workgroup shall be open to the public as provided in chapter 286.
(b) When developing the consensus per diem rates, the workgroup must:
1. Use data provided by the Department of Corrections from the most recent fiscal year to
determine per diem costs for the following activities:
a. Custody and control;
b. Health services;
c. Substance abuse programs; and
d. Educational programs;
2. Include the cost of departmental, regional, institutional, and program administration;
3. Calculate average per diem rates for the following offender populations: adult male,
youthful offender male, and female; and
4. Make per diem adjustments, as appropriate, to account for variations in size and location
of correctional facilities.
(c) It is the intent of the Legislature that the consensus per diem rates determined by the
workgroup shall be used to determine the level of funding provided to privately operated
prisons, which must reflect at least a 7-percent savings when compared to the Department of
Corrections.
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(d) If a private vendor chooses not to renew the contract at the appropriated level, the
commission shall terminate the contract as provided ins. 957.14.
(e) This subsection supersedes the proviso language immediately following Specific
Appropriation 570 in the Conference Report on CS for SB 2-C.
History.--s. 40, ch. 93-406; s. 5, ch . 94-148; s. 58, ch. 96-312; s. 135, ch. 2001-266; s. 2,
ch . 2001 -379.
957.08 Capacity requirements.--The department shall transfer and assign prisoners, at a
rate to be determined by the commission, to each private correctional facility opened
pursuant to this chapter in an amount not less than 90 percent or more than 100 percent of
the capacity of the facility pursuant to the contract with the commission. The prisoners
transferred by the department shall represent a cross section of the general inmate
population, based on the grade of custody or the offense of conviction, at the most
comparable facility operated by the department.
History.--s. 40, ch. 93-406.
957.09 Applicability of chapter to other provisions of law.-(1)(a) Any offense that if committed at a state correctional facility would be a crime shall be
a crime if committed by or with regard to inmates at private correctional facilities operated
pursuant to a contract entered into under this chapter.
(b) All laws relating to commutation of sentences, release and parole eligibility, and the
award of sentence credits shall apply to inmates incarcerated in a private correctional facility
operated pursuant to a contract entered into under this chapter.
(2) The provisions of this chapter are supplemental to the provisions of ss. 944.105 and
944.710-944.719. However, in any conflict between a provision of this chapter and a
provision of such other sections, the provision of this chapter shall prevail.
(3) The provisions of law governing the participation of minority business enterprises are
applicable to this chapter.
History.--s. 40, ch. 93-406.
957.11 Evaluation of costs and benefits of contracts.--The Office of Program Policy
Analysis and Government Accountability shall develop and implement an evaluation of the
costs and benefits of each contract entered into under this chapter. This evaluation must
include a comparison of the costs and benefits of constructing and operating prisons by the
state versus by private contractors. The Office of Program Policy Analysis and Government
Accountability shall also evaluate the performance of the private contractor at the end of the
term of each management contract and make recommendations to the Speaker of the House
of Representatives and the President of the Senate on whether to continue the contract.
History.--s. 40, ch. 93-406; s. 136, ch. 2001-266.
957.12 Prohibition on contact.--A bidder or potential bidder is not permitted to have any
contact with any member or employee of or consultant to the commission regarding a request
for proposal, a proposal, or the evaluation or selection process from the time a request for
proposals for a private correctional facility is issued until the time a notification of intent to
award is announced, except if such contact is in writing or in a meeting for which notice was
provided in the Florida Administrative Weekly.
History.--s. 40, ch. 93-406; s. 6, ch. 94-148.
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957.125 Correctional facilities for youthful offenders.-(1) The Correctional Privatization Commission may enter into contracts in fiscal year 19941995 for designing, financing, acquiring, leasing, constructing, and operating three
correctional facilities, notwithstanding s. 957.07. These three facilities shall be designed to
have a capacity of up to 350 beds each and house Inmates sentenced or classified as youthful
offenders within the custody of the Department of Corrections under chapter 958. Two of
these facilities shall be designed to house youthful offenders between the ages of 14 and 18,
and one shall be designed to house youthful offenders between the ages of 19 and 24.
(2) These youthful offender facilities shall be designed to provide the optimum capacity for
programs for youthful offenders designed to reduce recidivism, including, but not limited to:
educational and vocational programs, substance abuse and mental health counseling,
prerelease orientation and planning, job and career counseling, physical exercise, dispute
resolution, and life skills training. In order to ensure this quality programming, the
commission shall give no more than 30 percent weight to cost in evaluating proposals.

(3) Effective July 1, 1996, the authority to contract for the operation of two youthful
offender facilities shall be transferred from the Correctional Privatization Commission to the
Department of Juvenile Justice, and those facilities shall be used for male or female
committed juvenile offenders. The Department of Juvenile Justice is authorized to modify any
operational contract with the same contractor to whom the Correctional Privatization
Commission awarded the contract for these facilities, without rebidding, in order to conform
with the requirements of this subsection.
(4) The commission shall specify the area in which each facility will be located and require
that each be located in or near a different metropolitan area in areas of the state close to the
home communities of the youthful offenders they house in order to assist in the most
effective rehabilitation efforts, including family visitation.

History.--s. 107, ch . 94-209; s. 23, ch. 96-422.
957.13 Background checks.-(1) The Florida Department of Law Enforcement may accept fingerprints of individuals who
apply for employment at a private correctional facility and who are required to have
background checks under the provisions of this chapter.

(2) The Florida Department of Law Enforcement may, to the extent provided for by federal
law, exchange state, multistate, and federal criminal history records of individuals who apply
for employment at a private correctional facility with the Correctional Privatization
Commission for the purpose of conducting background checks as required by the commission.

History.--s. 7, ch. 94-148.
957.14 Contract termination and control of a correctional facility by the
department.--A detailed plan shall be provided by a private vendor under which the
department shall assume temporary control of a private correctional facility upon termination
of the contract. The commission may terminate the contract with cause after written notice of
material deficiencies and after 60 workdays in order to correct the material deficiencies. If
any event occurs that involves the noncompliance with or violation of contract terms and that
presents a serious threat to the safety, health, or security of the inmates, employees, or the
public, the department may temporarily assume control of the private correctional facility,
with the approval of the commission . A plan shall also be provided by a private vendor for the
purchase and temporary assumption of operations of a correctional facility by the department
in the event of bankruptcy or the financial insolvency of the private vendor. The private
vendor shall provide an emergency plan to address inmate disturbances, employee work
stoppages, strikes, or other serious events in accordance with standards of the American
Correctional Association.
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History.--s. 4, ch. 94-148.
1 957.15

Funding of contracts for operation, maintenance, and lease-purchase of
private correctional facilities.--The request for appropriation of funds to make payments
pursuant to contracts entered into by the commission for the operation, maintenance, and
lease-purchase of the private correctional facilities authorized by this chapter shall be made
by the commission in a request to the department. The department shall include such request
in its budget request to the Legislature as a separately identified item and shall forward the
request of the commission without change. After an appropriation has been made by the
Legislature to the department for the commission, the department shall have no authority
over such funds other than to pay from such appropriation to the appropriate private vendor
such amounts as are certified for payment by the commission.
History.--s. 23, ch. 95-325.
1 Note.--Section

21, ch. 2002-402, provides that "[i]n order to implement proviso language
following Specific Appropriation 1178 of the 2002-2003 General Appropriations Act, the
Correctional Privatization Commission may expend appropriated funds to assist in defraying
the costs of Impacts that are incurred by a municipality or county and associated with opening
or operating a facility under the authority of the Correctional Privatization Commission or a
facility under the authority of the Department of Juvenile Justice which is located within that
municipality or county. The amount that is to be paid under this section for any facility may
not exceed 1 percent of the facility construction cost, less building impact fees imposed by
the municipality or by the county if the facility is located in the unincorporated portion of the
county. This section expires July 1, 2003."
957.16 Expanding capacity.--The commission is authorized to modify and execute
agreements with contractors to expand up to the total capacity of contracted correctional
facilities. Total capacity means the design capacity of all contracted correctional facilities
increased by one-half as described under s. 944.023(1)(b). Any additional beds authorized
under this section must comply with the cost-saving requirements set forth in s. 957.07. Any
additional beds authorized as a result of expanded capacity under this section are contingent
upon specified appropriations.
History.--s. 5, ch. 95-251.
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